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Head of Cabinet, Parliament and Governance Division 
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19 August 2020 
 
 

UK Withdrawal from the European Union (Continuity) (Scotland) Bill at 
Stage 1 

 
The Delegated Powers and Law Reform Committee considered the above Bill at its 
meeting on 18 August 2020 and seeks an explanation of the following matters: 
 
Section 1(1) – power to make provision corresponding to EU law  
 
Power conferred on:  the Scottish Ministers 
Power exercisable by:  regulations made by Scottish statutory instrument 
Parliamentary procedure: affirmative where provision is made that falls within 

section 4(2); otherwise negative unless Ministers 
lay in draft under affirmative procedure 

 
There are significant differences between section 2(2) of the European Communities 
Act 1972 (the “ECA”) and the power in section 1(1) of the Bill. Section 2(2) of the 
ECA does not permit much, if any, choice regarding policy development and 
implementation of EU law. 
 
In addition to enabling the technical adjustment of aspects of retained EU law, 
section 1(1) also allows the Scottish Ministers to choose whether to adopt entirely 
new or significantly revised EU laws in a highly diverse range of devolved policy 
areas. The involvement of the Scottish Government or Scottish stakeholders in the 
development of the policies leading to such EU laws is likely to be reduced when the 
UK is no longer a Member State. 
 
The power also affords the Scottish Ministers discretion as to whether, and how, to 
implement these new EU laws/policies – for example, to omit functions of EU entities 
or provide for them differently. 
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Since, fundamentally, it is for the Parliament to legislate, where it agrees to delegate 
that role to the Scottish Government, there should be good reasons for doing so, and 
the limits of the delegation should be strictly defined. As a matter of principle, 
delegated powers should not be taken as a substitute for policy development.  

 
1. Could you explain whether the power in section 1 of the Bill strikes an 
appropriate balance between the Parliament’s power to legislate and 
powers exercisable by the Scottish Government when considered in light 
of these factors, and if so, why? 

 
Paragraph 32 of the Policy Memorandum recognises that it is not possible to entirely 
replicate the existing influence that the Scottish Government was able to exert over 
the development, monitoring and implementation of EU law in circumstances where 
the UK is no longer a member of the EU.  

 
The Scottish Government would be able, through regulations made under the power 
in section 1, to apply EU law in Scotland despite having little ability to influence the 
development of that law. 
 
There is only a limited ability in certain circumstances to change EU law as it would 
apply to Scotland.  

 
2. Given that Scotland has limited ability to influence EU law, could 
you provide further explanation of how this power is justified in 
principle? 

 
3. Could you provide further information on how the Government 
plans to track EU law? 
 

The Scottish Government’s ability to keep pace with EU law may be subject to the 
following statutory and non-statutory constraints: 

 

• Compliance with UK international obligations including future trade deals and 
other international agreements; 

• Statutory and non-statutory common frameworks; 

• The functioning of a UK internal market; 

• The manner of replacement of EU funding.  
 

4. Could you explain the extent to which you consider that these, or 
any other factors, could constrain the Scottish Ministers’ ability to 
use the keeping pace power? 
 

Paragraph 21 of the Policy Memorandum states that the keeping pace power "would 
ensure consistency and predictability" for people and business both in Scotland and 
in the EU.  

 
5. Could you explain how consistency and predictability can be 
achieved where the power in section 1(1) is so broad that it is 
difficult to foresee the areas in which it will likely be used, and the 
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decision as to whether or not to keep pace with EU law is 
discretionary? 
 
6. Could you also explain whether the Scottish Government can and 
should be required to report to the Scottish Parliament on areas 
where Scots law does not align with EU law and where a decision 
has been taken not to maintain alignment? 
 

Paragraph 21 of the Policy Memorandum states that Scotland should be able to 
keep pace with EU law “where appropriate”.  

 
7. Is there any criteria that could and should be applied on the face 
of the Bill to assess whether or not to replicate any particular EU law 
into domestic law? 

 
The power in section 1 of the Bill allows the Scottish Ministers to sub-delegate 
legislative power to a Scottish public authority (whether or not established for the 
purpose), or to any person whom the authority authorises to carry out functions on its 
behalf. There is no equivalent power to sub-delegate legislative power in section 2(2) 
of the ECA.  

 
8. Could you explain why a power to sub-delegate legislative power 
is considered appropriate when such an express power does not 
exist in section 2(2) of the ECA? 
 

Section 1(6) establishes that the power in section 1(1) may be used to make any 
kind of provision that could be made by an Act of the Scottish Parliament. Under the 
European Union (Withdrawal) Act 2018 as amended, powers to amend, repeal or 
revoke primary legislation or retained direct principal EU legislation are subject to the 
affirmative procedure.  

 
9. Do you consider that it would be more appropriate that the 
affirmative procedure, which already applies in relation to some 
regulations made under the power in section 1(1) of the Bill, is 
extended to all regulations under the power that amend, repeal or 
revoke primary legislation or retained direct principal EU legislation. 

 
Regulations made under the keeping pace power in section 13 of the UK Withdrawal 
from the European Union (Legal Continuity) (Scotland) Bill (the “first Continuity Bill”) 
are subject to the affirmative procedure. In contrast, under the Bill, only keeping pace 
regulations containing certain types of provision are subject to the affirmative 
procedure. All other regulations under section 1 of the Bill are subject to the negative 
procedure unless Ministers decide to lay them under the affirmative procedure.  

 
In addition, unlike this Bill, the first Continuity Bill provides that certain provision 
made in regulations under the original keeping pace power were subject to a 60-day 
super-affirmative procedure. This applied where, among other things, the regulations 
abolished a function of an EU entity or public authority in a member State without 
providing for an equivalent function to be exercisable by any person. By way of 
contrast, such provision made in regulations made under section 1 of this Bill are 
only subject to the affirmative procedure. 
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10. Could you explain why these differences exist between the 
parliamentary procedures that apply to the power in section 1 of the 
Bill compared to the similar power in the first Continuity Bill? 
 

Section 5(6) provides that an explanatory statement does not need to be laid with an 
instrument made under the power where "an equivalent" instrument or draft 
instrument has previously been laid. There is no time limit on this exception.  

 
11. Is the effect of this provision that equivalent instruments may be 
made on a cyclical basis without the need to update the Parliament 
on the Scottish Ministers' views as to why there are good reasons 
for making the provision (among other things) in spite of the fact that 
the policy and legislative landscape in the area may have changed 
since the last regulation was made? 
 

Section 13B(1) of the first Continuity Bill states that the keeping pace power was to 
be exercised having regard to animal welfare and the guiding principles of the 
environment. By way of contrast, while section 10 of the Bill states that Scottish 
Ministers must, in developing proposals for legislation, have regard to the guiding 
principles on the environment, there is no equivalent provision in relation to animal 
welfare.  

 
12. Why has a more limited approach has been taken in the Bill 
compared to the first Continuity Bill? 

 
 
Section 3(2) – duration of the section 1(1) power 
 
Power conferred on:  the Scottish Ministers 
Power exercisable by:  regulations made by Scottish statutory instrument 
Parliamentary procedure: affirmative 
 
Section 3(1) of the Bill provides that the duration of the keeping pace power in 
section 1(1) is 10 years, with an option of extending by five years and then extending 
any extended period by a further period of five years by regulations made under 
section 3(2).  
 
By way of contrast, the keeping pace power in section 13 of the UK Withdrawal from 
the European Union (Legal Continuity) (Scotland) Bill was limited in duration to three 
years with an option to extend twice by one year to a maximum of five years in total.  
 

13. Could you provide an explanation of the circumstances that 
justify this significant extension of the sunset provisions that apply 
in the wide power in section 1(1) of the Bill? 
 
14. Could you also explain why no maximum period of extension has 
been set in section 3 of the Bill, unlike section 13(8A) of the first 
Continuity Bill? 
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Section 10(4) – power to specify matters or circumstances where the duties in 
sections 10(1) and (2) are not to apply 
 
Power conferred on:  the Scottish Ministers 
Power exercisable by:  regulations made by Scottish statutory instrument 
Parliamentary procedure: negative 
 
 
Section 10(4) of the Bill allows the Scottish Ministers by regulations to make further 
provision about matters or circumstances where the duties on the Scottish Ministers 
and UK Ministers to have regard to the guiding principles on the environment do not 
apply. This power is currently subject to the negative procedure. 
 
Paragraph 35 of the Delegated Powers Memorandum states that this power is likely 
to be used for technical matters. However, the power, which is to restrict the scope 
of duties in primary legislation (i.e. the duties in section 10(1) and (2) to have regard 
to the guiding principles on the environment), is not restricted in such a way as to 
guarantee that it will always be used for technical matters.  
 
Furthermore, although the regulations would not be capable of amending section 10 
of the Bill as enacted, they could have the same effect by allowing further provision 
to be made in regulations about matters or circumstances where the duties do not 
apply.  
 

15. Could you therefore explain whether it might be more appropriate 
that the power in section 10(4) is amended to only permit 
amendment to section 10(3) of the Bill as enacted, and is made 
subject to the affirmative procedure to provide the opportunity for 
enhanced scrutiny? 

 
Section 39(5) – power to provide that legislation is not environmental law  
 
Power conferred on:  the Scottish Ministers 
Power exercisable by:  regulations made by Scottish statutory instrument 
Parliamentary procedure: affirmative 
 
Section 39 defines “environmental law” for the purposes of Chapter 2 of Part 2 of the 
Bill as any legislative provision to the extent that it is “mainly concerned” with 
environmental protection and is not concerned with an excluded matter. 
 
Section 39(5) allows the Scottish Ministers by regulations to provide that a legislative 
provision specified in the regulations is, or is not, within the definition of 
“environmental law” in section 39(1). 
 

16. Please explain why the Bill does not provide a more 
comprehensive definition of “environmental law” with reference to 
relevant provisions on the domestic statute book and EU law to 
ensure greater legal certainty for Environmental Standards Scotland 
(“ESS”), those subject to enforcement by ESS, and the courts. Could 
and should the power be framed instead to permit modification of a 
fuller definition of “environmental law” set out on the face of the Bill 
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in light of future developments in environmental law (for example, 
following a future agreement between the UK and the EU)? 

 
I’d be grateful if you could please email your response to the Delegated Powers and 
Law Reform Committee e-mail address above by 5pm on Friday 28 August 2020 to 
allow the Committee to report to the lead committee in advance of their evidence 
session with the Cabinet Secretary. 
 
Thank you. 
 
 
Andrew Proudfoot 
Clerk to the Delegated Powers and Law Reform Committee 


